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GUBJ: l;%X, OPINION - AL?THGRITY Q'O DE!CON~IA~~?NA!~?IZ 3"LIIf M lDDLESEX MU lJICIPAL LlUDE'ILL SITE, 
M IDDLESEX, NEW JERSEY I 

I am transm itting a lagal memorandum on the authority to 
decontum inate the M iddlesex Municipal Landfill site, M iddlasex, 
New Yersex. . 

This cpiniort is based up0.r an aarliex opinion by Lynn Co2wnan 
on the c‘3LlmXity to decontam inate 
nnd &d$acent private properties, the M iddlesex Sampling Plant 
co;>y -trf Whicli is attached, issued on Juno 19, 1978, a 

. . 
I would Be Fleased to discuss this matter’ further should YO*J 
so desire. 

Attachrrre.?t 
As skated 

. 

, 
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SUBJ2 - AUTHORITY TO DECONTAWNATE 
ThE MTDDLESEX MUNICIP,kL LA?lDFILL,SITE, 
MxDDLESEX,.NEEW JERSEY I 

I, C3NCLUSI.ON 

Yo*.I have asked for an opinl.on of this Office &s to whether 
the Department of Energy (DOE) has the huthority to undertake 
a remcaial actian at a former landfill site in Middlesex, New 
Jersey which sito cor.te;ins low-level residual oource material 
z;;A;ed from the government-owned former IdiddJ.esex Sampling 

. . 
IE~ i. +hc 0pFd011 0f ~1~13 cmh2~ chdr, ~035 woula nave the 
requisite iuthority to perform a remedial action at the Middlcscx 
bandfi.11 cite to acquire and remove, or stabilize low-level 
residual 6cw:ce naterial derive9 from the Middlesex Sampling 
Plant if such acquisition and ramoval, or stabilization is 
required in order to protect public health and safety, 

II. DISC.UE&I.ON 

In 1942, CI sampling plant was b*ailt on govamment-owned land by 
the Manhattan Engineer District (XED) of the Wa= Department to 
sample pitchhlende ore8 purchased from foreign sources for use 
ultimately in the production of atomic weapons. As part of iCS 
Middlesax Sampling Plant operations, the FED, beginrAng in 
the mid 3,940's disposed of low-level residual source material 
from the plant site, at a qJacant dump site in Kiddlcsox (now 
referred to as the Middlcscx Municipal Landfillj. fn 1946, 
&LED wa6 abolished and its functions wore tirclnsferrcd to the 
Atomic Energy Conuni$sion (XEC)l which continued to cpcratc 
the Sampling Plarlt and to dispose of low-3.o~~l residual 
source rnalerlal c.t the Landfill (under authority of wcticm 
S(b) (5) and d(a) (2) of the Atomic Energy Act of 1946, as ' 
amended, and sect:ions 66 and 91(a)(2) of the Atomic Er.argy 
Act of 1954, as amended). The Sampling Plant operations, 
which ceased in 1967, resulted in extansiva radioactive . 

IExecutive Order 9816 of December 32, J.946 (46 ?‘R 221121 
transferred the Middlesex Sampling Plant to AEC. 
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cbntaminationjof the plant site and private properties adjacent 
to and in the vicinity of that site, including tha Niddlsscx 
Landfill. _ 

In 1967, the Ik conbuct6d a decontamination affort'ad$ tha 
plafit rrite a?d subsequently excessed the property t; Ghe 
General Servxas Administration for unlicknsed and unrostrictod 
*ilSB. It was later transferred to the U.S. Navy and is cu.rrently 
urod aa a Elslrinc CvrFa TLal,&ilfly center. Yne radiolagical 
condition existing during the 1967 survey of th13 Sampling Plant 
was nQ5 documented by the AEC nor is thert, any record of 
decontamination efforts on the private.property adjacent to 
the plant site. In 1976, the plant r&e i\nd surrounding private 
properties including the Landfi.11 were surveyed by P,EC's 
operational Guccossor-- the Energy Research and Developmenti 
Administration (BI~DA)~-- 
contamLnated. 

and were found to bc rsdjoactivc1y 
0ctobe.r I, 1977 

?kte *DOE assumed the responsibilities of ERDA on 
. I.n conducting the samp3.ing operations on its 

property the AEC had the responsibility in uccordancc with 
sac~ions (2) (d) and (e) of the Atomic Energy Act of 19S4 as 
amended, to assure that the public hEalth and safety uoui9 be 
adequately protected, Thiri responsibility tras racognfzed by 
the AE=! when it undertook to decontaminate t:he plant site in 
connection with its cessation 65 operations ut the Plant a.nd 
its excessing the propejty to GSA to be disposed of for 
unrestricted use. 

Consequently, it would follow that ths Department or Energy 
(which had succeeded to all of the responsibilities and fl>nctions 
of the Atomic Energy Commission) has the implied authorit\? 
under sections 2(3), Z(e) , BG ar-d 91 (EL) (2’) of the Atomic hcrgy 
Act of 1954, a5 aacnded, to dccontaminata the Plant site and 
surrounding area s including. the Londffll and to acquire 
material Irom the Landfill if such actions are needed to sou~cc 
protect public haalth and safety from pokntially injurious 
radioactive contamination caused by its prEdecensor agency's 
operation OE the sampling facility, ar,d disposal of row-level 
residual source material at the Landf.ill. 

The Assistant Secretary for Environment ha.9 confirxned that. the 
Lanafill site contains residual radioactive material derived 
from the Middlesox Sampling Plant and that remedial action would 
be xequirad in order to protect publio health nnd safety. 
Should the loo!-level source material buried on the site bc - 
exposed due to erosion or excavation or migrate off-site, or 
Fhould buildings or other structures be constructed on the site, 
Middlesex residents could k subjected to a heal.-th risk, 
Borough oFMiddles;ax has expressed a desire 130 develop the 

a-&e 
property for Low income public housing. Remedial action wcluld , 
be required before any such development would take place,, 

2Eectio.n 104 of the Energy Reorganization Irct of 1974 a:boli.shcd 
the ARC ?nd transferred to ERDA all f?xxti.ons and responsibilities 
not specifically assigned to the I?ucl~?ar F:ogul.atory Ccmnission. 

aSection 641 of t:le DePartmont of Energy Orgatnization Act of 1977 
transfcvred et11 responsibilities of ERDA to DOE, 
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The Assistant Secretary for Nuclear Energy Is plannins to conduct 
a survey of the Landfill site to determine the extent-or 5ourcc 
material that would need to be remove.3 from the La&fill in order 
to protect public health and safety. t 

A question hasbeen raised as to whether the Borough of M iddlcscx 
might have voluntarily accepted legal responsibility for the 
material disposed. of at the Landfill. A march for all availabla 
records has failed to uncover any documentary evidence of such an 
acceptance. I 
In order to protect D3ia5 legal rights.in this matter In the 
event such records or other' evidence indicating XespoAsibility 
the part of the E.orough are eubsequently discoveied, we suggest 

on 
tha.t any agreements between the DOE a.nd the Borough for the 
undertaking of remedial action at the Landfill include at load 
the following provisions: 

1, A provisfm whereby the Borough agree5 to post securitv 
and to indemnify the United States from al.1 claims, including U&c 
grounded in nuisance, 
emfssions of radiation 

negligence or slxict liability, due to 
United States. 

from the site whick. are filed against the 

2, A provision releasing the United States- from all 
responsibility to the Borough in connccticn with tik romoJia1 
action. 

3. A provision preserving DOE's rights to seek 
.reimbursemcnt from the Borough for any costs incurred by DOE in 
mdertaking the remedial action. 

A question has also baen raised as to whether DDE, by undertaking 
(L remedial action at the Landfill, may becore rcsponsiblc for 
hazardous bon-radioactive and othar solid waste disposed of thora 
DOE would have no authority under the Atomic Energy Act of 1954, 
LPS amended, to remove such material. from the site, 
DEE's right.2 jn this regar& (e.?., 

To protect 
from inadvertent rcprcocnCnCiona 

-by DepartmeAt progrmatic personnel) we suggest that any remedial 
action agreement between DOE and: the Borough also inlzlude 
estoppcl and disclaimor clauses indicating that DOE's undortaklng 
of remedial action at the Landfill is lim ited to thb removal OX 
residual radit3activc material derived from the Sampl.Lng Plant, 
and ddbs not in any way constitute an.agreement by DOE to 
remove othez wastes fron the site. 

:&siateqt with those reconmcndations and per tho request of 
ithe Assistant Secretary for Nuc1ea.r Energy, this Office will 
prepare a draft hpeemcnt between the DOE and the Boro*Jgh of 

,Middbmc for execution by the Fartics prim to the undertaking 
'0f.a remedial action at the Landfill. A copy of this Agro6mont. 
WI'11 bo sent to you for your review and ca:mment. 

,cc; John Gilbert, NE 
William E. Mott, 

. 
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the. Dqwfmmt of Energy bKE) has mthority to dccontanjvnato 
the Site of a fO~lTl@Y govaximent-owned s&plinJ plant at 
Middlesex, blew Jersey, md private pmperties as4accnt to 
that: &.te--all OP which were radioactively contaminated as . 
8 rem&t of Ipast government actions af. t& site, 
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It AS the ophion of this Office that DOE has the requisite 
'authority.tG decontmin?te 
pwpertios? . 

the l?lant rite and adjacent pzIvat;;c! 
4 

. * As I understand Pt., a samplihg plant WAS built 2n 1942 on * 
-. gowrsuuent-atjrred .lwkl by the Manhattan Engineer biE;krjlct. 

(t%zD) of the: War bqmAment to mmple pit&blade ores 
purchased from foreign sources us part OE the national 
Uafense effort, X:n 2946, MED was ab.olishc?d and its EunctIotts . ,wxce transferred CO the Atomic Energy ComnLssion (MC)' 
which continued to operate the sampliclg plant until 1967 
under authority of section 5 (b) (5) and 6(n) (2) of the 
Atomic Energy Act of 1946, as alT\ended, and sectimrs 66 
and 9k(a)(2) of the Atomic Enem3y Act of 1954, CIS anendccl- 
The s,ampling plant operations resulted in extensive uaQ3.w 
active contaM.natian of thlz plant sAta an6 private proprty 
adjacent to that site. 

. . , 
' 'Exeicutive Order 9816 of December 31, 1946 (46 F.'R. 22212) 
. trAnsferred the MiddlEsex sampling plant to ARC. 
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in conducting the smiling 'operat.2ons.on its propauky, t11e 
AEC batf the responsibility in accordance with'sc~tj.on~ 2(d) 

. . -.- . . ..r.. and (cl of the Atornic._Energy-~c1-,:0~~.~!!.54., ,as nmcnd&, to s?stuxe 
. ! that jLhti:‘-up>,&k ‘&$.kl~..and 'safety vou7.d ho a&quakoly pr&cctod. 

. -- ' f L,ik&&e, when the AEC ceased opcrst.ions at. the plant and 
--.. c- exsrrssed.,trhc.property..to-cSA to be+Iiicposed of fo,r-unregl$Ick,cd 

- U5(3# the AFJ had an &ligation to assure khat such actions muld 
nok 'endanger the publ3.c health e.nd safety. !?%Jis respon!sibili ty 
was recognized by the AEC when it undertook to decont:am:inate 
the plant site prior to its ralease ix3 GSh. f-hwav~r, the AEC' 
failed to fulZil3. iLts xcspnnsibility and released tllc pl:ant 
Pn a contamihatcd c.:on&itzion that has beon shown to be potxntLal.l; 
injurious to the public health and .safety at the plzrnt sikc 21s 

,,.4wll as at &Ijaccnt: privatra propotty,’ Consequently, Sk would 
. appear to follow that ROE has the implied autharity under 
i sections 6C md 9l.Ca')(2) of the &tom;tc Energy Act of: 1954 

as amended, +o decclntuxninate the plant site and surround&g 
. 

areas to protect the public health md safety from xaUioactiva 
41 .I contamhation caused by its predccesrxw agency's operatiorr 

: of the rmpling facility, 

3. t. Liveman, EV’ 
. 

a6ecthx\ 104 (sf the Enaxgy Reorganization Act of 1974 abolish&l 
thr? AEC nnd transfsrred to ERDA all functions end rcspmsibiliti 
not kpec$fically ussiyned to the Nuclear RegulaCory Commissich 

*Section 641 of the Department of Energy Organization Act of 197i 
trhnsfcrrcd all xesponsibi.l&ties Of ERDA ko DOE.. . ..- 
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